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The controversy here has narrowed down to the ques¬ 
tion, Whether the fund involved, being a debt due by 
the United States, has a situs or locality in the State 
of Maryland, as well as the District, sufficient to Sup¬ 
port a suit to establish a lien upon or interest in |the 
fund. 

- , 

In the case of Vaughan v. Northup, 15 Pet. 1, it was 

held by the Supreme Court that a debt due by | the 
United States, being payable anywhere in the United 
States, has no situs or locality in the District, as assets 
of a non-resident creditor. For the same reason it is 
manifest that sudi a debt cannot have a locality or 
situs in the State of Maryland. j 
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In suits of the character indicated above in the Dis¬ 
trict, the courts here have been able to sustain their 
jurisdiction only by invoking certain considerations 
that have no application elsewhere than in the District 
of Columbia, namely, the physical existence of the fund 
in the District after Congress has appropriated the 
money to pay the debt which it represents; the physi¬ 
cal existence, in the District, of a check, draft, or 
warrant, drawn, or about to be drawn and issued, in 
payment of the debt; and the presence, in the Dis¬ 
trict, of the officer having control of the fund. 

Roberts v. Consaul, 24 App. D. C. 551, 562; 

Jones v. Rutherford, 26 App. D. C. 121; 

McAdoo v, Ormes, 47 App. D. C. 364. 
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These circumstances this court has held, in the above 
cases, to be sufficient to give the fund a situs in the 
District for the purposes of a suit of the kind indicated. 
As these circumstances cannot exist in Maryland, or 
elsewhere except in the District of Columbia, it is 
obvious that the fund does not, and cannot, have a 
situs or locality in the State of Maryland as the basis 
of legal proceedings of any kind. 

However, if the court should be of opinion that the 
does have a situs as well in Maryland as in the 
District for the purposes of a suit, oousel begs to 
with great deference, reasons why it would not 
that the Maryland court, in this instance, had 
“constructive possession” of the fund in controversy. 

As we understand, there is no dispute as to the fol- 
lowing propositions applicable to this case: 

1. That in case of a conflict of jurisdiction of two 
courts in the same territory over property of a de- 
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fendant in that territory, the court which first acquires 
possession of the property , retains jurisdiction. 

2. That in suits of the character of the Maryland 
suit in this instance, it is not necessary that the posses¬ 
sion so acquired shall be actual; constructive posses¬ 
sion will suffice. 

3. That there can be no constructive possession of 
the property by the court, within the meaning of the 
foregoing propositions, unless the jurisdiction of the 
two courts over the property is concurrent. 

4. That the District of Columbia and the State of 


Maryland are foreign territories with respect to each 
other, and that the courts of the one cannot have Con¬ 
current jurisdiction with the courts of the other over 
property that is not within the limits of their respec¬ 
tive territorial jurisdictions. 

The appellees will contend that the fund herej in¬ 
volved, being a debt due by the United States, has a 
situs as well within the State of Maryland as within 
the District of Columbia, and hence that Maryland 
and the District are to be regarded as constituting 
one and the same territory with respect to the locality 
of the fund, and that the jurisdiction of both courts 
over the fund is to be held concurrent, within the mean¬ 
ing of the rule that the one court cannot be deemed to 
have “constructive possession” of the subject-majtter 
of the suit unless both courts have concurrent jurisdic¬ 
tion thereof. 

It will be observed that this contention is based upon 
the assumption that if the property mvolved is found 
within the territory covered by the jurisdiction of, the 
two courts, then that they necessarily have concurrent 
jurisdiction of the property, within the meaning of 
the “constructive possession” rule . This is denied by 
appellants, who say: 
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1. Even in eases in which the two courts are in the 
same territory, if the case be such that the plaintiff 
in the later suit could not have brought a suit to en¬ 
force his claim in the court in which the earlier suit 
was brought, the jurisdiction of the two courts is not 
concurrent, and the doctrine of constructive possession 
by the court in which the earlier suit was brought does 
not apply. Appellants are fully supported in this by 
the case of 


Moran v. Sturges, 154 U. S. 256, 


where the property involved lay within the territorial 
jurisdiction of both courts, but it was held that the 
rule of constructive possession by the court in which 
the earlier suit was brought, did not apply because 
the jurisdiction of the two courts was not concurrent, 
and that the jurisdiction was not concurrent because 
plaintiff in the later suit could not have brought a 
suit to enf orce his lien in the court in which the earlier 
suit was begun . 

. The same is true of the instant case. The plaintiffs 
here could not sue in the Maryland court to enforce 
their lien upon the fund in the Treasury and to enjoin 
disposition of the fund pending the suit, because the 
custodians of such fund can be sued only in the Dis¬ 
trict. If they were to be found casually in Maryland, 
they could not be sued there, because, as soon as they 
go out of the District they are no longer custodians of 
the fund, their places being taken for the time being 
by others designated by law to act when they are out 
of the District. 

2. Even in cases in which the two courts are in the 

. 

same territory, if the court in which the earlier suit 
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was begun has no means by which it can take actual 
possession of the property involved, it cannot be 
deemed to have had constructive possession of the 
property so as to exclude the jurisdiction of the court 
in which the later suit was brought. This is settled 
by the case of 

- 

| 

Compton v. Jesup, 68 Fed. 263, 283, 


where the property involved was in the same terri¬ 
tory with the two courts, but it was decided that the 
court in which the earlier suit was brought could not 
be held to have been constructively in possession of 
the property, since it was already in the possession of 
receivers in an intermediate suit, whose possession 
could not be interfered with by the court in the earlier 
suit. Manifestly, the court said, there can be no con¬ 
structive possession of property of which the j court 
cannot take actual possession. ! 

We earnestly submit that this decision is conclusive 
of the present case. If it be admitted that the situs 
of the fund is as much in Maryland as it is in the Dis¬ 
trict for the purposes of a suit (which we do not 
admit), and that both courts have concurrent jurisdic¬ 
tion of the fund, nevertheless the Maryland court 
cannot have constructive possession of the fund, be¬ 
cause it has no means by which it can take actual 
possession, in invitum, of the fund. 

How can the Maryland court he held to have had 
constructive possession of the fund when it could 
neither take actual possession of the same nor en¬ 
join plaintiffs, non-residents of Maryland {Reynolds 
v. Alden, 136 U. S. 348) from prosecuting this suit, and 
the utmost it could do would be to authorize or!direct 









its receivers to bring a suit in the Court of Claims to 
recover the fund. How can a court be held to have 
constructive possession of a fund when the most it can 
do is to invoke the aid of some other court to get pos¬ 
session of the fund? 

In view of the foregoing cases it is submitted, with 
great deference, that the question of the constructive 
possession of this fund by the Maryland court does 
not depend upon the question whether the fund has a 
situs in Maryland as well as the District, but depends, 
rather, upon the question whether the Maryland court 
could take actual possession of the fund, in mvitum, 
and whether the appellants could have enforced their 
lien upon the fund by suit in the Maryland court. And 
as it is plainly apparent that both of these questions 
must be answered in the negative, it is respectfully 
submitted that the court below erred in denying plain¬ 
tiffs’ motion to strike out the plea to the jurisdiction, 
and that its decree in the premises should be reversed 
and the cause remanded for further proceedings. 


Chapman W. Matjpin, 

Attorney for Appellants 
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